31954

Federal Register /| Vol. 54, No. 148 / Thursday. August 3, 1989 / Rules and Regulations

The public should be advised that this
action will be effective 60 days from the
date of this Federal Register notice.
However, if notice is received within 30
days that someone wishes to submit
adverse or critical comments, this action
will be withdrawn and two subsequent
notices will be published before the
effective date. One notice will withdraw
the final action and another will begin &
new rulemaking by announcing a
proposal of the action and establishing a
comment period.

Under section 307{b){1} of the Act,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by [60 days from date of
publication]. This action may not be
challenged later in proceedings to
enforce its requirements. (See 307(b){(2}.)

Regulatory Process: Under the
Regulatory Flexibility Act (5 U.S.C.
605(b}}, EPA must asses§the impact of
proposed rules on small entities. These
rules are equivalent to the federaily
approved State regulations and maintain
the status quo. Sources have not been
adversely affected by the State
regulations; therefore the conclusion can
be drawn that small sources in Knox
County will not be adversely affected by
this decision.

The Office of Management and Budget
{OMB)} has waived review of this action,
normally required under Executive
Order 12291.

List of Subjects in 46 CFR Part 52

Air pollution control, Carbon
monoxide, Hydrocarbons, Incorporation
by reference, Intergovernmentat
relations, Lead, Nitrogen dioxide,
Ozone, Particulate matter, Reporting
and recordkeeping requirements, Sulfur
oxides.

Note: Incorporation by reference of the
State Implementation Plan for the State of
Tennessee was approved by the Director of
the Federal Register on July 1, 1962.

Dated: April 24, 1989.

Lee A. Detfihos IiI,
Acting Regional Administrator.

Part 52 of Chapter I, Title 40, Code of
Federal Regulations, is amended as
follows:

Subpart RR—Tennessee
" 1. The authority citation for Part 52
continues to read as follows:
Authority: 42 U.S.C, 7401-7642,
2. Section 52.2220 is amended by

adding paragraph [c}(92) to read as
follows:

§ 52.2220 identification of plan,

- - + * *

[ C} P

(92} Revised Knox County regulations:
Tennessee Air Pollution Control Board
Order 17-86, submitted on July 7, 1986;
Board Order 27-86, submitted on
Qctober 7, 1986; and Board Order 2-87,
submitted on February 17, 1987,

(i} Incorporation by reference. {A)
Tennessee Air Pollution Control Board
Orders 17-86, and Knox County
regulations 12.0~20.0, 22.0, 24.0, 25.0,
except 25.2.8. 26.0-41.0, and 46.0, which
became State effective fune 18, 1986; 27~
86, and Knox County regulation 35.3 and
amendments to 41.1, which became
State effective September 17, 1956; and
2-87 and Knox County regulation 47.0,
which became State effective Januvary
21, 1987.

(i} Additional materiol [A) Letters of
July 7, 1986, October 7, 1888, and
February 17, 1987, from the Tennessee
Depaitment of Health and Environmment,
submitting the Knox County SIP
revisions.

3. Section 52.2229 is amended by
adding paragraph (b) te read as follows:

§52.2229 Ruiles and regulations.
L] - +* * *

{bj Knox County Regulation 25.2.B,
submitted July 7, 1986, is disapproved
because it is inconsistent with EPA
policy and requirements.

[FR Doc. 89-18074 Filed 8-2-8% 845 am]
BILLING COOE $580-50-ki

LEGAL SERVICES CORPORATION
45 CFR Part 1632

Redistricting

AGENCY: Legal Services Corporation.
ACTION: Final rule.

SUMMARY: The Legal Services
Corporation ("LSC” or “Corporation™)
has as its principal national goal the
provision of basic day-to-day legal
services to eligible poor individuals. As
part of the implementation of this goal,
this final rule prehibits any recipient
involvement in redistricting activities, as
defined in the rule, because basic day-
to-day legal services to the poor are not
advanced by redistricting activities and
redistricting is intertwined with
impermissible political activity. The rule
is intended to ensure that recipients
refrain from becoming involved in any
redistricting activity, including anything
intended to influence the timing or
manner of the taking of a census, since
such activity is not consistent with the
Corporation’s principal national goal for
the provision of legal assistance.

EFFECTIVE DATE: September 5, 1989.

FOR FURTHER INFORMATION CONTACT,
Timothy B. Shea, General Counsel,
Office of the General Counsel, Legal

" Services Corporation, 400 Virginia

Avenue, SW., Washington, DC 20024
2751, {202} 863-1839.

SUPPLEMENTARY INFORMATION: On
March 14, 1989, LSC publisheda .
proposed new rule prohibiting any
redistricting activity by the Corporation
or any LSC recipient with a deadline for
comnments of April 13, 1589, In response,
a total of 75 comments were received. -
After considering written comments dng
hearing public comment en the propases
regulation at its meeting in Alexandnn.
Virginia, on April 13, 1900, the LSC +
Board of Birectors' Committee on
Operations and Regulations. vntedadin
recommend the proposed rule with =
clarifying amendments to the full m
On April 14, 1998, the LSC Board -/i{7 .
adopted the Committee :
recommendations mthclanfymg
amendments.

Briefly, the rule prokibits Corporaﬁan.
recipient, or subrecipient mvolvement in
any redistricting activities. ’
“Involvement” means theuseor - -
contribution of LSC or private funds, '+

' personnel, or equipment in redistricting

activities, and “redistricting”, means any
direct or indirect effort to participate i in
the revision or reapportionment of a°
legislative, judicial, or elective dktnct w
any level of government, including the
timing or manner of the taking of a .-
census, Amendments to the proposed . s
rule adopted by the Board clarify that: ~
{1) Voting Rights Act litigation-is
permissible as long s itdoesnot~ -
involve redistricting; (2) the restrictions
in the rule do not prevent recipients -
from using public or tribal funds for the
purposes for which they were provided
{3) employees of recipients may be
involved in redistricting activities ag «
long as such involvement does not mak
use of program resources or time, does
not involve identification with the
ptogram, and is oniside the context of
advice and representation; and () the
rule does not prohibit activities
permitted by 45 CFR Part 1604, L5C's
regulation on outside practice of law.
The rule is intended to ensure that
recipients refrain from becoming
involved in rendering any legal service
a[fectmg redistricting, since such = -
services are not consistent with the
Corporation’s principal national goal ¢
the provision of basic day-to-day legal
services to eligible poor individuals.
Redistricling matters are not peculiar
the interests of the poor, nor have the‘
been identified as a priority by LSG
recipients. In addition, rec:lpnent fund=
can be better used elsewhere, since
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alternative organizations are available
1o handle redistricting matters. Further.
recipients would likely be competing
with members of the private bar who
handle matters such as these, since
redistricting cases usually generate
attorneys' fees. Finally, redistricting
risks entanglement with political
activities, which LSC recipients should
assiduously avoid.

Generally, commenters opposed the
néw rule on the grounds that LSC lacks
authority to restrict redistricting
activities by its grantees, especially with
regard to the use of private funds; that
the proposed rule conflicts with other
statutory authority that permits legal
representation in such cases; that the
definition of “redistricting” is too broad;
that the Corporation’s justifications for
the need to restrict redistricting
activities are faunlity; and that the effect
of the rule will be to deny poor persons
access to legal assistance necessary to
protect some of their most fundamental
legal rights.

Authority to establish goals. Section
1007(a)(2)(C) of the Legal Services
Corporation Act, Pub. L. 83-355, as
amended, 42 11.5.C. 2696, et seq., gives
the Corporation: authority not only to
establish national goals, but also to
determine that a specific activity may
not be undertaken by LSC recipients
where the activity does not advance
Corporation goals. Under sectior
1007{a){2)(C), 42 U.S.C. 2006f{a)(2)(C).
the Corporation must ensure that
recipients, “consistent with goals
established by the Corporation, adopt
procedures for determining and
implementing priorities for the provision
of such [legal] assistance.” This
statutory language gives the Corporation
authority to establish goals that
constrain the freedom of local programs
to set service priorities, because it
requires that recipients’ priorities be in
accord with the Corporation’s goals, The
fact that this rule is cast as.a
prohibition, therefore, does not detract
from its effect of advancing a.. -
Corporation goal.

Certainly, this prohibition can hardly
be called unduly intrusive, since it
otherwise leaves programs free to
determine which cases they will take.
This siew rule is simply a modest step in
the direction of estabhshxng the primacy
of basic day-to-day service, and as such

it advances the overall effective use of
tecipients’ resources.

The legislative history supports the
proposition that, while recipients may
establish substantive law priorities,
such priotities must comport with any
goals established by the Corporation.

When recipients were given the role of

establishing local priorities by the 1977

amendments to the LSC Act, the House
and Senate committee reports discussed
the recipients’ obligation in the context
that such priorities must be consistent
with LSC national goals. H. Rep, 310,
95th Cong., ist Sess. 10-11 (1977); S. Rep.
172, 95th Cong., 1st Sess. 13 (1977). Thus,
cantrary to the tenor of certain
comments, nothing in the legislative
history undercuts the Act's clear grant
of authority to the Corporation to
determine that certain activities so
marginaily contribute to effective use of
program resources that they fall outside
the Corporation's goals. The restriction
on redistricting activity sets out one
perimeter limiting the provision of legal
assistance on the grounds that sach
activity falls outside the goais of the .
Corporation.

Authority to promulgate legislative
rules. To the extent this part constitutes
a legislative rule, the Corporation has
ample authority to promulgate it. .
Review of the LSC Act as an integrated
whole and consideration of its language,
logic, and legistative history confirm -
that Congress delegated broad general
legislative rulemaking authority to the
Corporation. A legislative rule creates
new law, rights, or duties, while an
interpretive rule simply states what an
agency thinks the statute means and
reminds affected parties of existing .
duties, Chrysler Corp. v. Brown, 441 U.S.
281, 302 (1979); General Motors Corp, v.
Ruckelshaus, 742 F.2d 1561, 1565 (D.C.
Cir. 1984). Because the legislative power
of the United States is vested in
Congress, the exercise of quasi-
legislative power by governmeutal
entities must be rooted in a grant of such

"power by Congress, Chrysler Corp., 441

U.S. at 302; American Postal Workers
Union, AFL-CIO v. United States Postal
Service, 707 F.2d 548, 558 (D.C. Cir.
1983); Joseph v. United States Civil
Service Commission, 554 F.2d 1140, 1153
& 1, 24 (D.C. Cir. 1977). In order to
decide whether legislative rulemaking
authority has been delegated by
Congress, the language, logic, and
legislative history of the enabling act
should be probed, Chrysler Corp. 441

! Comments have not identified those portions of
the rule that are legistative. Generally, L5C
considers the rule to be interpretive as it simply
states LSC’s interpretation of what the LSC Act
means. LSC's goal is based on its policy to give
primacy to the provision of basic day-to-day legal
assistance 1o eligible poor persons. Section
1007{a)(2}{C} requires the Corporation to estabiish
goals to ensure that recipients’ priorities are in
accordance with its policy goais. Although
extension of this rule to private funds may arguably
be iegisiative in nature. the Corporstion reads
section 1007(a)f2)(C). which mandates
establishment of priorities by recipients. as
extending priorities to ptivate resources as well as
LSC funds. See discussion /nfro.

.S, at 308, and the act should be read
as an integrated whole, National
Petroleum Refiners Association v.
F.T.C., 482 F.2d 672, 677-78 (D.C. Cir.
1973). Finally, the fact that Congreas
includes specific grants of legislative
rulemaking authority does not
eviscerate a grant of general legisiative
rulemaking authority. In re Permanent
Surface Mining Regulation Litigation v.
Peabody Coal Company, 653 F.2d 514,
523 {D.C. Cir. 1981), cert. denied, 454
U.S. 822 (1881).

LSC’s general anthority to pmmu!gale
legistative rules and its specific
authority to legislate in regard to
redistricting activities are roated in
sections 1006{a}. lm[bj{‘il{A). and
1007{a){2}{C) of the LSC Act. Section
1006(a) delagates to the Corporation to .
the extent consistent with mumu
oron a nonpeatit seporation by the -
upon a corporation
District of Columbia Nonprofit -
Corporation Act™ except the pmwr to
ot aveaded  Conpoeation o b
Actin
structured and financed in & way that
would assare it:;bstnnhalm both
independence and freedom
executive and legislative political
interference. 5. Rep. 485, 83d Cong.; lst
Sess. 2-7 (1973). As s
corporation. 1SC has broad dimﬂon to

sibstantive, | ve,and

v. Lagal .

Services 614 F.Supp. 87,
mncm;;aﬂ'dwr.zdmmc.
Cir. 1968) [one of the L.SC Board's
principal functions is to set fanding
policy). ~

'I‘lmActgimampleauﬂ:oritymthe
Corporation to express and implement
its legislative decisions through the
regulatory process. In conjunction with
the authority delegated to LSC in section
1008({a), section 1006{b){1}{A} gives the
Corporation broad general oversight and
rulemaking authonty 8 The legislative
histary of this provision evidences grant
of legislative authority to the
Corporation. When explaining the
independent structure of the
Corporation as envisioned in Senate bill,
S. 2688, Senator ]awts explained that the

£ Section 1008{b}{1 A} provides that:

“The Corporation shall have the authority to insure
the compliance of recipients and their employees
with the provigions of this title and the rules,
regulations, and guidelines promulgated pursuant (o
this title, and to terminate, after a hearing ..
financial support to a recipient which fails lo
comply.

42 US.C. 2906e{b)(1}A}.

»
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‘puridtion was given “'very strong
sority” to enforce the provisions of

“Samser! Act by promuulgating regulations and.

asuring the.maintenance of the highest
guality of service and professianal
standards. 119 Cong. Rec. 822413 (Dee.
13, 1973). Ha considered that Congress
should not watch over or interfere with
decisions made by the Corparation
except in extreme cases. il at 822413-
22414..A logical reading of the scope of
authority and discretion envisicned in
sactions 1066(a] and 1006[B}1}(A)
requires the conclusion that LSC was
intended to be mere than amrentity with
only interpretive anthorityrit wayg

expected to make substantive legal and

policy decisions that would then be
implemented through legisiative rlas.

Cne-type of substantive
deeisionmaking authority given {0 LSC
is the authority-in section 1007 (a}{2)(C}
to esteblish national goals. If the
Corporation has authoerity to establish
such goals. then it necessarily must have
authority to:issue rules to implement
these'goals and to-ensure that
recipients’ priorities are itv accord with
them; as:contempliated by section
1506(b)(1)(A):

In-summary; Congress cleerly
intended'to-create ar independent
~-qanization with broad-authority to

‘e and implementt fegislative poiicy

e /legaldecisions:

N—Relavant provisions in the LSE Act.
There: are no-pravisions i the ESC Act
that expressly give - ESC recipients’
authority to-engage-in redistricting'
activities. Contrary to-assertions made
by some commenters, the fact that
Congress contemplated: that: some
Hiigation could'be brought under-the
Voting Riglits' Act pursuant to-section
1007{ai(6} of the LSC Act does not
support the contention that redistricting
litigation was mecessarily contemplated.
Likewise, exgeptions.to prohibitions on.
types of legal assistance activitiesin the
Act:do not provide autherity; as
asserted:by comments, for recipients:to
engage:incertain types of redistricting: -
activities.

Av. Authority pursuant: o, section
1807 (a){é); LSC s authority to. prohibit all
redistricting activitiessdoes:mot conflist

with activities;allowed:under-exgeptions.

to the prohibitioms:orupolitical activity:
in section: 1087 {a}(6) of the LSC Act.®

2 Seclion 1N07({}(6) obligates the Curposation.tu.
insure that all recipiant attorneys engaged.in loasl
assistunue activities refrain.from:.

(A}.Any. political:activity,.or (B).any activity 1o
provide volers or. prospactive voters.with,
lrangporiation.to the polls or. provide similar

“stance in.connecliomwill an.alaction Luiher
; legal.ads ice onrepreseniation), or(C).any.
E ¢ registration activity {other than legat advice
eongered representaiion).

Rather than granting recipients
affirmative authority to-engagein
redistricting activities, the exceptions
merely allow a.narrow area of activity.
i.e. legal advice and representation for
individuals seeking information: on. an
access to the polls.and o voter
registration.

Comunenlers-asserted that this
provision. supported by its legislative:
histery. contemplates legal assistance:
for eligible clients brought under the
Voting Rights Act, 42 U:5.C. 1973,
including redisiricting litigation: This:
contention-is.not supperted by the plain.
langunage of the statute or its leginlative:
histery. .

The.plain: language-of the sestion
makes no reference: to redistricting:
Section 1007(a)(6) first establishes-in
clause [A} a: blanket prohibition on
invelvement in pelitical activities..Inx:
clauses (B) and:(€), however, two.
narrow exceptions.permit. legal advice:
and representation fer complaints.
relating-to access to polls.-(e:g:..
transportation to the-polls or & similar-
activity)-on any voter registration:
activity. Nothing in-this language:
expressly- contemplates involvement i
redistricting litigation

Nor is:there any. reference to-
redistrieting ins the- legisiative history e
this provision. The:extent of permissibie-
and impermissible activities:
contemplated by section. 1007{a){6) was
addressed:inrarcalleguy o the Senate:
flcor during censideration of
amendments to-delete: the:exceptions-
permitting legal advice and
representation: for voter access or
registration-activities. 120:Cong: Ree..
8918-921 (Jenuary 31, 1974, Activities.
described: as prohibiled by the sectismr
included. soliciting. individuals or-clients.
for a particular-political cause-and
organizing carpeols.te. take. voters.to:the
polls: fc. The typee of activities.intended'
to be permitted underthe-exceptions
were legal advice-and:representiation for
eligible clients.seeking access:to-the:
polls and voter registration and
information on-their right to participaie-
in the-electgral process. k. at 5918~
5921. While Senator Taft made one
reference to the fact that.individuals.
should be:able to get legal adwice as.to
theirrights under-the Voting Riglits: Aet:
he made no-mention of redistricting’
activities. /d.

This rule will not.prevent adwice and.
representation: with respect to:the: types
of voter access issues contempiated i
the language of section 1007(a}(6),
including most cases.brought under the
Voting Rights:Act. Howaever. although.

42 U5.C. 2096f(a}(6):

redistricting cases are often brought
under the Voting Rights Act. the rule
identifies redistricting as being so
entangled with.political considerations
that it is more akin to-the matters
outside the scope of the exceptions than
to issues of simple access.

B. Exceptions:to profirbitions. The
LSC enabling and appropriations acts
provide ample authority for a blanket.
prohibition. of 'all redistricting:activities.
ever though certain exceptions in the.
acts would allow certain types.of legal
assistance activities that are prohiibited
in this.part..For example. the L3C
enabling and funding acts contain
general prohibitions on fobbying.

activities but provide certain exceptions.

such as one for-legislative lobbying:
when such lobbying is.cacried out.on
behalk of an eligibie client or upen-the.
request of a legisiator. See 42.1.5.C..
2996f(a}(5);.and Pah. L. 100459 102 Stal.
2223-2274:(1988), Commenters assert
that these exceptions provide authority
io lobby onredistricting matters.when
the lobbying.activity is.dote.on:behalf
of an eligible client.

Firsk these provisions ace cast as
exceptions to.prohibitiens.. Such:
exceptions;.by their terms,.do:not:
constitute: affirmative.mandates.to:
engage-in.the;excepted activities; rather:
they merely. define those:activities that!
are not poohibited'as lobbying per se:
Thua; these:-exceptions do:not give
affirmativerautherity for recipients.to
lobby in:any substantive.ares, such as'
redistricting: matters;. when: the: lobbyimnz
is done o behalf of an eligible alient..

Second,;. the LST: Act glearly
differentiates. between: prohibitions o
program involvement in: certativ
substantive areas of law; such.as.
criminal laws desertion from: the-
military, andiprocurement ofnon-
therapeutic abortions; and:pretiibitions
on thetypesof legal assistance
activities that can be'carried out, /e,
lobbying traihing: community:
education, and; erganizing: As a-general
rule, if the LSC Act containga
prahibition against involvement i an
area of Taw; then a/fitypes-of legal
assistance-irr that avea are prohibited.
For examp!le, the prohibition on
representation irr criminal cases
precludes a recipient from using' £3C
fundy to-train attomeys-in this area of

law or to conduct commumnity education.

Accordingly, prohibitionson
involvement i substantive areas of the

law apply even where the eligible client

+ “Legal. ausistanoa™ refers to.all. legal services
provided by recipienls under the Act. including
training: community ediscation: direct
representation..and:researahy.
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exceptions might otherwise permit
representation.

Finally, however, 45 CFR 1612.1{h)
includes activily intended to influence
the structure of government itself, such
as reapportionment, within the meaning
of legislative lobbying. Such lobbying is
prohibited. and no exception is provided
for eligible clients or requests of
jegislators. See 45 CFR 1612.4(b).

Thus. the determination to prohibit
any redistricting even with an eligible
client or a request of a legistator is well
within existirg precedent.

Private Funds. The Corporation has
ample authority to apply this rule's
prohibition o private funds. First, LSC’s
authority to restrict redistricting
activities is rooted in a statutory
mandate that is not dependent on what
funds are used. or even whether or not
any funds are used for the activity. The
statutory requirement in section
1007{a){2)(C) that the Corporaticn
ensure that recipients establish
priorities in accord with the
Corporation's goals is not tied to the use
of LSC funds. Rather, it is an affirmative
requirement that attaches to the
program regardless of whether LSC or
private funds are used. For this reason,
Part 1620, L5C's regulation implementing
section 1007({a)(2) of the Act, applies to
all of a recipient's resources. See 45 CFR
1620.2{a) and {b}(3) and 1620.5(b).

Likewise, the prohibitions on political
activities in section 1007{a)(6) apply to
the activittes and are not limited by
consideration of what funds are used. Of
course, section 1007{a)(6) activities are
already listed as being within the scope
of section 1010(c) of the LSC Act, which
prohibits the use of private funds for
such activities. See 45 CFR Part 1610.
However, a violation of this provision
could occur regardless of whether any
specific funds are used, since the
prohibition is directed against the
activity, not against the use of funds for
such activity.

In summary, the prohibitjon of any
redistricting activity regardless of the
source of funds used is consistent with
other prohibitions in the Act.

Policy Considerations Bearing on the
Regulation of Redistricting. Substantial
policy considerations warranted L8C's
determination that redistricting
activities are not consistent with the
Corporation’s principal national goal of
providing basic day-to-day legal
services to eligible poor individuals.
Basic services include those that provide
an immediate and discrete benefit to
eligible clients with specific complaints
such as child support. adoption. child
sbuse, and other family law matters:
consumer complaints; and landlord
tenant disputes, rather than services

aimed at broad social and legal reform.
The more esoteric cases, aimed at
changing political and social structures
with the hope that such changes will
eventually benefit the poor, have evoked
much public and Congressional
criticism, because the benefits to the
poor are often attenuated and entangled
with social or political issues.
Redistricting activity falls outside day-
to-day legal services for the reasons set
out below.

First, redistricting cases are not
peculiar to the interests of the poor,
since the relief sought would affect
entire communities, which are composed
of poor and non-poor individuals. Since
the poor represent 2 minority, .
approximately 10 to 15 percent of the
United States population, the group of
eligible poor in most communities is
relatively small. While it is poasibie to
find localities in which a majority of
citizens are eligible clients, as pointed
out in some comments, in most localities
less than 15 percent of the population is
denominated ag poor. In addition, since
most redistricting cases are class
actions and certainly affect large blocks
of residents, the putative plaintiff class
often may consist of a majority of non-
eligible individuals. Similarly, the relief
sought in redistricting cases often would
go to the non-poor. Even in redistricting
cases involving discrimination issues,
the reiief sought would not always go
primarily to eligible poor individuals, as
only part of the proiected minority may
be eligible. Consequently, the
expenditure of recipients’ funds on
redistricting activities commonly would
result in an allocation of resources for
the benefit of non-eligible persens.

Second, redistricting cases generally
have nct been idenufnied as & priority by
LSC recipients. A compilation of the
types of cases handled by LSC
recipients in 1987 reveals that
approximately 27 percent of the cases
involved family matters, 21 percent
involved housing matters, 16 percent
involved income maintenance issues,
and 12 percent were consumer-related
cases. See Legal Services Corporation
1987/1988 Fact Book at 65. However, the
need for this rule is supported by the
fact that, regardless of redistricting’s
non-prierity status in the past, 1.5C
recipients have commiitted substantial
resources to redistricting issues.
Specifically, the Corporation estimates
that at least 28,000 hours were devoted
to handling redistricting cases from 1978
to 1984, years swrrounding the 1980
census. Suggestions that redistricting
might be included in a recipient's “other
issues” category of priorities simply
underlines this area as one lacking
special concern to clients. Of the 73

comments submitted on the proposed
rule, only two stated that their programs
are presently involved in redistricting
cases and only 10 cited previous
involvement in such cases. Three
recipients—Legal Aid Society of Central
Texas, California Rural Legal
Assistance, and Mississippi Legal
Services Coalition—said that voting
rights or redistricting cases are a priority
for their programs.

Third, LSC has determined that
recipient funds can be better used
elsewhere, since alternative
organizations and private attorneys are
available to handle redistricting matters.
Redistricting cases usyally offer .
incentives to inpmbérs of the private . -2
bar, since under the Voting Rights Act,
42 U.S.C. 1973, and the Civil Rights -~ =
Attorneys’ Fees Award Act of 1976, 42 ./
U.S.C. 1961 and 1989, the right to recover
attorneys’ fees is specifically given to
prevailing parties. Redistricting matters
are also undertaken by numerous -
organizations, including the Mexican
American Legal Defense Fund, the
Southwest Voters Registration Project, -
Cominon Cause, the American Civil
Liberties Union, the Native American
Rights Fund, the NAACDP, the Lawyers
Committee for Civil Rights, the League .
of Women Voters, the Democratic - -
National Committee, and the Republican
Natignal Committee. In commentsto -
LSC's proposed ruvle, several of these
organizations conceded that they are .
heavily involved in redistricting issues,
but they claim, without evidence, that
there is still & substantial unmet need
for which alternative representation is
unavailable. Referring to the upcoming
1990 census, one such commenter stated
that massive efforts will be required to
scrutinize “all of the plans™ resulting
from redistricting in thousands of
jurisdictions nationwide. While it may
be true that representation may be
unavailable for all cases or in some
geographic areas, such comments
confirm LSC's assertion that many civil
rights organizations already handle
redistricting matters both on a national
and local level. Comments that massive
efforts will be required in the next
decade for redistricting activities,
including litigation that requires
inordinate amounts of resources and
time, reinforce the need to reguiate in
this area, since these activities would
most certainly draw resources away
from the provision of basic day-to-day
legal services. It is simply not effective
and economical to channel legal
services funds into a massive effort that
does not primarily affect the poor and
that is already the object of
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considerable attention from-privale
attorneys-and.interest groups..

Fourth. in the past.involvement in.
redistricting activities by legal services
recipients-has been subject to-abuse.
because:-legal services recipients-have
jinked redistricting activities ta
cbtaining favorable Corgressional
support for their own parochial
objectives, One.L.SC recipient's.grant
proposal addressed the need to become.
involved in.State and local redistricting
matters in order ta develop powerful’
allies for its clients in what the recipient
viewed as a battle over the direction of
legal services programs. Influencing
redistriciing in State andlocal
legislative bodies clearly affects the
political character cf those legislative
bodies:

In response to requests made on Apzil
11 and May 10, 1982, by the Senate
Cemmittee on:Labor and Human
Resources, LSC condueted.a study of its
gramntees to-determine their involvement
in legislative redistricting activities -
arising-out of the 1880 census. As a
result of 2'separate monitorings and 32
responses to ar ESC questionnaire that
was mailed'to-all' LS programs, L3C
estimates that atleast 28182 hours were:
spent handlinglegislative redistricting
cases. Specifically,. the ES€ study found’
that LSC regipients, in spite ofone-
recipient’s: assertiorr that cliemte rarely
come tothe-office contending they have
been “malappertioned;” had*sought
resources.for specialized computer
equipment and a:computer spegialist to
draw:new: elegtion district boundaries to
the recipients! satisfactiom In addition;
recipients:hired: lobbyists: to werk on
reapportionment issues, yet. (in
contravention:of section: 1007(a)(5). of the
LSC Act, 42:1):5.€C. 2906f{a){5)} hadino
documarnted: request from. an eligible:
client or elected officiali ty undertake
this activity: Further; recipients:also.
sought to orchestrate a Statewidl effort:
cf legak services programs o ensure-
elections:ef spesific persams. whovwould:
in turmberusedias powerfub alliestin
anticipated:battles. ower fundirg for-legal:
SeTVices: programs;

The:LSC study also revealed: that:
rertain ST recipientsrequested and!
received Federal fumds: fronz the:
Corporatiom terestablizhe a: Voting Rights.
Project.center in. conmectinmwith. the
1980 census:fex the purpose af
strengthening Mexican-American
political powen;, yet had nocrequest: from
an eligible cliznt . dosso. THese:
recipients; prepared a voting mghts
litigation manual that-outlined: how-ta
solicit alients:for a; redistricting battle:
and how-talocatersuch a elient. Since:
these redistricting activities were:

cbviously conducted by legal services
attorneys in pursuit of genera! policy
goals [or even. i their own self-internst),
rother than in the vindication of’
individual clients’ rights, it is:cleac-that
involvement in redistricting activity is
subject.to abuse: Comments.asserting
that the reports of:past abuse-have beer
cverstated were:non-specific. Evidence
of past abuse already before the
Corporation, wlhierein:legal services:
grantees have been linked to
redistricting activities designed to
obtain favorable Congressional support
for the recipient’s objectives; may
legitimately be considered by the
Corporation in deciding how best to:
ration legal servives resources:

Finally, redistricting risks
entanglement with political activities.
see Goffney v. Cummings; 412 U.8. 735,
753 (1973)("Politics:and' political’
considerations are imseparable from
redistricting and'apportionmert”), which
should Be: avuided assiduously by LSC
recipients. As noted in the discussion of
the LSC study above, recipient
involvenrent in redistricting too often
was linked tv obtaining Congressional
support for recipients’ political or self-
interest objectives. The LSC Act'
declares that “to preserve its.strength,
the legal services program must be kept
from the influence of or use by it of
political pressures.” 42 U1.S\C. 2096. The
LSC Avt also specifically. prohibits.
involvement in “any political activity.”
42 US.C. 2995f(a)(B)(A).

In separate instances, LSC.recipients.
were involved in reapportionment cases.
with epunse] for the Democratic.and.
Republican parties. Upham. v..Seamon,
456 U.8..37 (1982);. THornburg v. Gingles.
478.1.5..30.(1986)..Comments fiom,
attorneys-inwolved in. Gingles. asserted
that LSC recipientinvolvement was
limited to filing smicus. briefs and: that
actions taken by the Republican Party
lawyers, were totally. separate-and.
independent. While the. Corparatisn.
makes no. finding as to. whethen LSC.
recipients.have aligned-themselves with
& particular politicalipacty..it believes.
that any such:activity risks an
impermissible political alignment under
the Act.

Many of these:same considerations
warrant inglusiomof “the:timing or
manner of taking of a census” in the:
cefinitiomn of redistricting. Gomments.
challenged: the:inclusion. on the:grounds.
that such- actimities: are: not: imtertwined
with political activity;. because: the
census is:used for & wide variety of
purpeses.other than drawing-election
districts. The United States Constitution:
mandates that' @ censns be taken every
ten years for purposes.of

reapportionment, UiS. Const. Art: 1, Sec.
2. Cl. 3. In essence, any participation by
L3C recipients to-influence the timing or
manner of taking-a census would affect
the-first step-in the-redistricting process.
As such, involvement in census-taking.
properly may-be prohibited. as itis a
necessary antecedbent toredistricting.
Additionaily, ample alternative public

_ and private-entities are available to

pursue cersus-cases. Overwhelmingly,
tha cases chiallenging the census have
been bronght by State and'local
governments because they have a sirong
interest.in the.outcome of the census.
See generally, City of New York v.

{United States Dept of Commerce., No. 88

CV 3474 (E.D.N.Y. 1989); Ciromao v.
Baldrige, 674 K.Supp. 1039 (S.B.N.Y.
1987} City of Willacoachiee, Ga. v..
Baldrige, 556 F.Supp. 551 {S.1LGa. 1983};.
Young v. Klitznick, 497 F.Supp..1318
{E.D. Mich. 1980}, rev'd on athen
grounds, 652 F.24 617 (6th.Cic. 1981),.
cert. denied, 455.11:5..939 (1982}, Carey
v. Klutznick, 637 F.2d 834 {24 Cir. 1980);
City of Philadelplia v. Kliatznick, 503
F.8upp. 663.(E.D, Pa. 1980}, A review of
this sampling of cases reveals. the.
following named plaintiffs: States of
New York.and California; Cities of New
York, Los. Angelas, Chicago, Houston,
Philadelphia and Detroit; Dade County,,
Florida; the Upited States: Conferense of:
Mayors; the National League-of Cities;
the League of United Latin- Amerigan-
Citizens; the NAACP; and.various
mayars, governors:and State-and
national legistators. Thiswide-range:of.
available representation would make
any representation by LS€ recipients.
unnecessary. Ay undercount:reduges
the share:of Federal revemie to-which
states and localitiesmay be entitled-—
partigularly for assistance-programs for-
the poor—thus affecting theirinterest.in:
the quality andigpantity of seciad
seyvices. thew camoffer their indigent!
citizens and their own financial stetus:
as governments. Eoal guvernmems: sre.
aiso i a: betterfinancial position. tw:
make:census challenges. Thos,.any use.
of LSC funds forsuch purposes:would:
clearly natbe am economical or effective
utilization of respurece: See-42'U.S.C;
2998fa)(3):.

In summary! thie:Corporation ey
ample: guthority-and! pelicy groundy to
prohibit redistricting activity-by LSC"
recipients:with LST or private-funds.

Clarifyring.amendiments: Several
clarifying amendments were-adbpted by’
the Bosrd'to delineate-certain
permissible-activities that fall outside
the scope of the:rule’s prehibitiom
Paragrapir (a) of '§ 1632.4' provides that -
redistricting activity is the only type of
Voling Righty At litigatfor prokiibited’






